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FISH AND SHELLFISH

14197. Adulteration of tullibees and ciscoes. U. S.v. 230 Boxes * * * (and
3 other seizure actions). Tried to the court. Decree of condemnation,
Product ordered released under bond. Decree affirmed upon appeal,
(F. D. C. Nos. 22541, 22554, 22555, 22581. Sample Nos. 39234-H,
39235-H, 70133-H, 70134-H, 70138-H.)

LiseLs FiLep: February 14, 18, and 25, 1947, Eastern District of Michigan.

ALLEGED SHIPMENT: (Tullibees) On or about January 3, 10, and 14, 1947, by the
Canadian Fish Producers, Ltd., and (ciscoes) on or about J apuary 24, 1947, by
J. Harwood, from Winnipeg, Canada, to Windsor, Canada, and via truck of the
J. Kozloff Fish Co., from Windsor, Canada, to Detroit, Mich.

Propucr: 296 125-pound boxes of tullibees and 42 60-pound boxes of ciscoes
at Detroit, Mich. ~

NATURE oF CHARGE: Adulteration, Section 402 (a) (3), the articles consisteqd i
part of filthy substances by reason of the presence®of parasites and parasitie
WOrms.

DisrosrTioN :  J. Kozloff Fish Distributors, Detroit, Mich., having appeared as
claimant and filed motions for dismissal of the libels, and argument having
been heard on the motions, an order was entered on March 14, 1947, dismiss-
ing the motions. Answers to the libels thereupon were filed, denying that the
product was in interstate commerce and alleging that the provisions of Section
801 rather than Section 304 of the Act were applicable to the cases. There-
after, the libel proceedings having been consolidated, the case came on for '

trial before the ecourt on May 13, 1947, and for further hearing on September {

19, 1947. On November 25, 1947, the court handed down its findings of fact and .
conclusions of law, the substance of which is described in the opinion set forth |
below. On the same date, the court entered a decree of condemnation and
ordered that the product be released under bend for delivery to zoological |
parks, for use as animal feed, or to a manufacturer of animal feed for conver-
sion thereto, under the supervision of the Federal Security Agency. Notice of °
appeal to the Court of Appeals for the Sixth Circuit was filed- on behalf of ,
the claimant on December 4, 1947. On May 24, 1948, after considering the briefs

and argument of coumsel, the following opinion was handed down by that .
court: ' : '

Marmiw, Circuit Judge: “The claimant, J. Kozloff Fish Distributors, has ap- |
pealed from a decree of condemnation of fish, admittedly infested with parasitie
worms, seized under libels of information filed in the United States District
Court for the Eastern District of Michigan pursuant to section 334 {a), Title
21, U. 8. C. A, of the Federal Food, Drug and Cosmetic Act [June 25, 1938, c.
67H, see. 304, 52 Stat. 1044]. .

“The articles of food seized were transported in four separate shipments '

~ from Winnipeg, Manitoba, Canada, to Detroit, Michigan ; and, before the libels
were filed, had been admitted into this country and delivered to the consignee at
. Detroit by the Bureau of Customs of the Treasury Department, after having
been released by the Food and Drug Administration acting in accordance with
section 381, Title 21, U. 8. C. A,, and the regulations promulgated thereunder.

“After the articles of food had been admitted into the United States and while

" in possession of the consignee or its agent at a warehouse in Detroit, the
United States Customs Service rechecked the importations to ascertain whether
the Tariff Laws of the United States had been complied with; and, after re-
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checking, took no proceedings in the matter to disturb the original - entry.

Simultaneously, however, the Food and Drug Admiunistration, through inspec-

tors, reexamined the fish and found them to be adulterated within the meaning

of section 342 (a) (3), Title 21, U. &. C. A, In that the articles of food consisted
wholly or partly of a filthy substance by reason of the presence therein of
parasitic worms. _
“Concededly, the infestation of the fish was not due to decomposition, or to
any act of negligence of the claimant, but was caused by the presence of para-
sites in the Canadian Lakes from which the fish were taken. It follows, there-
fore, that the fish were infested prior to their shipment from Winnipeg, Canada,
to Detroit, Michigan. Parisital infestation in fish, not being visible exterqally,
can be determined only by internal examination of the fish. The adulterated
articles of food are now in the custody of the United States Marshal in their
original unbroken packages. _ ' :

“The foregoing findings of fact of the district court ave in conformity with
an agreed statement of the parties submitted in lieu of a record. The question
which we must answer is whether, in the circumstances of the case, section
304 (a) of the Federal Food, Drug and Cosmetic Act ! [sec. 334 (a), Title 21,
U. S. C. A.] authorizes the seizure and condemnation of the articles of food.

“The appellant contends that (1) the shipments of fsh from Winnipeg,
Manitoba, Canada, to Detroit, Michigan, were shipments iu foreign and not
in interstate commerce; (2) the fish were not adulterated in interstate com-
merce; (3) Customs entry of the fish with the approval of the Food and Drug
Administration did not make the shipment interstate commeree within the
meaning of U. S. C. A., Title 21, section 334 (a) ; and (4) the shipments, at the
time of seizure, being still at the port of entry in the original containers coi-
tinued to be ‘imports’ within the meaning of section 351, Title 21, U. S. C. A,

“The plain words of the statute reject the first contention of appellant.
Section 201 (b) of the Act thus defines interstate commerce : “The term “inter-
state commerce” means (1) commerce between any State or Territory and
any place outside thereof, and (2) commerce within the District of Columbia
or within any other Territory not organized with a legislative body.” Seection
321 (b), Title 21, U. S. C. A. [Ttalics supplied.]

*No force is found in the argument that despite the words of the statute the
definition should be restricted, as asserted by appellant, to the ‘traditional
eaning of “interstate commerce,” i. e., commerce among the several states.’
If Congress intended to limit the coverage of ‘interstate commerce’ exclusively
to ‘commerce between the several states’, why were the words ‘tominerce be-
tween any State or Territory and any place outside thereof’ written into the
Statute? No definition of any type of commerce other than interstate com-

ierce is embraced in the Act. The term ‘foreign commerce’ is not defined or
used. :

O T I T o S o
. —— G R e R )

D e

Sy AW e

“In some Acts of Congress, ‘interstate commerce’ has been given a narrow
definition : in others, a broad one. No uniform pattern is discernible, but each
Act has been so drafted by the Congress as to accomplish the particular pur-
bose desired. For examples of divergency, see National Fire Arms Act of

—_— _

!Any article of food . . . that is adulterated or misbranded when introduced into or
While in interstate commerce . . . shall be liable to be proceeded against while in inter-
St-:ate commerce, or at any time thereafter, on libel of information and condemned in any
f;Str;ct court of . the United States within the Jurisdiction of which the article is
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June 26, 1934, U. S. C. A, Title 26, sec. 2733 (g), for narrow definition; and,
for broad definitions, see Securities Act of 1933, U. S. C. A,, Title 15, sec.
7TB (7) ; Securities Exchange Act of 1934, U. S. C. A,, Title 15, sec. 78 C (17) ;
Commodity Exchange Act, as amended in 1936, U. 8. C. A., Title 7, sec. 2. The
definition of ‘interstate commerce’ in the last cited Act bears close similarity
to that given in the Federal Food, Drug and Cosmetic Act, in that the follow-
ing language is employed: ‘Commerce between any State, Territory or pos-
session, or the District of Columbia, and any place outside thereof; . .. .

“The argument of appellant receives no added weight by reference to the Fed-
eral Caustic Poison Act of 1927, U. 8. C. A, Title 15, secs. 401, 402 (3) (c);
The Filled Milk Act of 1923, U. S. C. A., Title 21, secs. 61, 62; The Meat In-
spection Act of 1907, U. 8. C. A., Title 21, see. 71 et seq.; The Horse Meat Act
of 1919, U. 8. C. A,, Title 21, sec. 96; The Virus, Serum, Toxin Act of July 1,
1902, U. S. C. A, Title 21, secs. 151-158 ; The Federal Insecticide, Fungicide and
-Rodenticide Act of June 25, 1947, U. 8. C. A,, Title 7, sec. 121 et seq. None of
these statutes is inconsistent with an interpretation of the Federal Food, Drug
and Cosmetic Act as meaning that commerce between a State and ‘any place
outside thereof’ includes imported articles of food. The many different defi-
nitions of ‘interstate commerce’ in Acts of Congress impel the conclusion that
each definition must be received and applied in compliance with the language
of the particular Act. See Kirschbaum Co. v. Walling, 316 U. 8. 517, 520, 521 ;
Walling v. Jacksonville Paper Co., 317 U. S. 564, 569.

“We need scarcely pause to comment that there is no merit in the second
contention of appellant that the infested fish shipped from Winnipeg to Detroit
were not adulterated in ‘interstate commerce,” as alleged in the lbels. In-
disputably, the fish were-adulterated by parasitic worm infestation when they -
were captured in the Canadian Lakes; they were so adulterated ‘when intro-
duced into’ interstate commerce; and were, of course, infested ‘while in inter-
state commerce.” They were, therefore, within the plain coverage of the Act.
Cf. Seven Cases of Eckman’s Alterative v. United States of America, 239 U. S.
510, 518. . -

“The last two contentions of appellant intertwine and are appropriately dis-
cussed together. The basis of the argument seems to rest upon insistence that
the provisions of sub-chapter VIII—Imports and Exports—U. 8. C. A., Title
21, section 381, are ‘superior’ to the first seven sub-chapters of the Act in rela-
tion to foreign commerce; and that the background of the existing Act of
1938 revealed in the Food and Drugs Act of 1906, taken with the legislative
history of the existing enactment, supports an inference that Congress intended
to provide special preference for ‘citizen importers’ and ‘foreign exporters’
by ‘excluding their commerce from the harshness of proecedures provided
against interstaté commerce.’ It is urged that, while not entitled to possession
of the articles of food for sale in the United States, claimant does have the
right to export the fish to Canada, pursuant to the provisions of section 381.7

2 The Secretary of the Treasury shall deliver to the Federal Security Administrator, upon
his request, samples of food . . . which are being imported or offered for import into the
United States, giving notice thereof to the owner or consignee, who may appear before the
Federal Security Administrator and have the right to introduce testimony. If it appears
from the examination of such samples or otherwise that . . . (3) such article is adulter-
ated, misbranded, or in violation of section 855, then such article shall be refused
admis§ion . . . [21U.S.C. A, sec. 381 (a)1.

The Secretary of the Treasury shall refuse delivery to the consignee and shall cause
the destruction of any such article refused admission, unless such article is exported by
the consignee within three months from the date of notice of such refusal, under such
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“We perceive no logical reason, either from the provisions of the Act itself
-~ or from its legislative history, for the assumption that sub-chapter VIII
possesses superiority over the first seven sub-chapters of the Act. Nor does
there seem to be any inconsistency between the seizure provisions of section
334 (a) of Title 21, U. 8. C. A., and the import-export provisions of section 801
[21 U. 8. C. A, section 381], such as to preclude seizure of the shipments of
fish in the lawful manner pursued in the instant case. .
“The Government concedes that section 801 [21 U. 8. C. A,, section 381] pro-
- vides a special remedy, restricted to imports and exelusive for such time as the
imported article remains in Customs’ custody ; but it is insisted'here, and the
district court so concluded, that the articles of food had been released from'
Customs’ custody and were, thereupon, subject immediately to condemnation
on libel of information pursuant to the provisions of U. 8. C. A., Title 21,
section 334. The Secretary of the Treasury, with the approval of the Federal
Security Administrator, had ‘unconditionally admitted the shipments into the
United States. The reasonable interpretation would seem to be that section
801-is designed to test the right to admission before an article may be brought
into the United States; and that section 3834 (a) of Title 21, U. 8. C. A, is
operative after the article is released from Customs and admitted into this
country. Cf. United States v. Nine Barrels of Olives, 179.Fed. 983 (D.C. Pa.).
“From a study of the legislative history of the Federal Food, Drug, and
Cosmetic Act, we find no justification for the argument that imports were not
intended to be considered as Shipments in interstate commerce, The Act of
1906, in U. 8. C. A, Title 21, section 14, provided for seizure of an adulterated
or misbranded article “if it be imported from a foreign country for sale.” The
present law does not contain this specific language ; but provides, as heretofore
stated, that the term ‘interstate commerce’ means, infer alia, ‘Commerce be-
tween any State or Territory and any place outside thereof’ and, therefore, sub-
jects an imported article to the condemnation procedure of U. 8. C. A, Title
21, section 334 (a), as effectually as did the original Act. Obviously the Con-
gress considered that no substantial change with respect to interstate commerce
Coverage was being wrought by the subsequent enactment of 1938. See S.
Rep. No. 493, 73rd Cong., 2d Sess., page 19, accompanying S. 2800; S. Rep. No.
361, 74th Cong., 1st Sess., accompanying S. 5: H. Rep. No. 2139, 75th Cong., 8d
Sess., p. 4 [referring to the present section 334 (a) of Title 21, U. 8. C. Al
It should be observed that H. R. Rep. 2139, 75th Cong., 3d Sess., p. 13, expressly
- States that section 801 relates to imports and contains no substantial change
from the provisions of the then existing law. ' '
“The legislative history does not support the insistence that citizen importers
and foreign exporters were to be afforded any special privilege through restric-
tion upon the seizure provisions of the Federal Food, Drug and Cosmetic Act.
- Indeed, it is manifest that one of the main purposes in the repeal of the Act of
1906 and the substitution therefor of the Act of 1938 was to enlarge the pro-
tection of the public from adulterated foods. In the report of the Senate Com-
Tegulations ag the Secretary of the Treasury may preseribe : Provided, That the Secretary
of the Treasury may deliver to the consignee any such article pending examination and

decision in the matter on execution of a bond as liquidated damages for the amount of the
full invoice value thereof together with the duty thereon and on refusing for any cause to




268 FOOD, DRUG, AND COSMETIC ACT . IENG

mittee on Commerce upon S. 5, a draft very similar to the bill as enacted, it
was stated: “This bill has been prepared with three basic principles in mingd:
First, it must not weaken the existing law; second, it must strengthen angd

= extend that law’s protection of the consumer: and, third, it must impose on
honest industrial enterprise no hardship which is unnecessary or unjustifieg
in the public interest.” S. Rep. No. 91, 75th Cong., 1st Sess.

“The Supreme Court of the United States has said: *The Food and. Drugs
Act of 1906 was an exertion by Congress of its power to keep impure and adul-
terated food and drugs out of the channels of commerce. By the Act of 1938,
(Congress extended the range of its control over illicit and noxious articles and

- stiffened the penalties for disobedience. The purposes of this legislation thus
touch phases of the lives and health of people which, in the circumstances of
modern industrialisny, are largely beyond self-protection. Regard for these
purposes should infuse construction of the legislation if it is to be treated as a
working instrument of government and not merely as a collection of English
words.! United States v. Dotterweich, 320 U. S. 277, 280.

“An opinion of the United States Court of Customs and Patent Appeals
announced January 7, 1947, while relating only to the recovery of customs’
duties upon a shipment of fish from Canada to the United States, is of some
interpretative significance here. Presiding Judge Garrett stated: ‘We think
section 558 of the Tariff Act of 1930, as amended by the Customs Administra-
tive Act of 1938, and Section 381(a) and (b) [Sec. 801(a) and (b) Federal
Food, Drug and Cosmetic Act] must, in cases such as this, be- construed pari
passu and that both must be given force and effort in determining whether
there has been a release of merchandise from the “custody of the govern-
ment.”’ United States v. W. F. Mackay, 34 U. 8. Court of Customs and
Patent Appeals Reports 127, 133, 134.

«After an imported article has passed from the control of the Customs offi-
c¢ials and has been released and delivered to the consignee, no authority under
federal law or customs’ regulations is found to authorize the Secretary of the

Treasury to seize such imports except in cases where fraud was involved in
their entry, as for instance in Origet v. United States. 125 U. 8. 240, CL.
United States v. One Diamond Ring, 2 F. (24) 732. The instant case involves
no issue of fraud in the importation of the adulterated food articles. The
Secretary of the Treasury and the Federal Security Administrator had com-
pleted the performance of the duties imposed upon them by section 801 of the
Act. When this point had been reached, the Food and Drug Administration
took action by filing libels of information upon which the shipmeﬁts of infested
fish were seized where warehoused by the claimant. We conclude, as the dis-
triet court did, that the articles of food so seized were subject to lawfnl con-
demnation in the manner pursued by due processes in conformity with the
‘statute. ‘

“The decree of condemnation entered in the district court is, therefore,
affirmed.” ' '

On Auguét 17, 1948, the decree of November 25, 1947, was amended to permit
the claimant to sell and deliver the product for animal feeding purposes, under
the supervision of the Federal Security Agency.




